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QUESTIONS PRESENTED 


1. In answering the jury's first question, did the Trial 
Court give the jury the erroneous impression that the defendant's 
alleged confession had in fact been witnessed by @ relatively 
disinterested third person? 


2. In answering the jury's second question did the Trial 
Court err in failing to charge the jury that if the defendant's 
alleged confession was found to be either involuntary or untruth- 
ful, there was insufficient additional evidence upon which to 


base a conviction for aiding and abetting the commission of the 


crimes for which the defendant was indicted? 


3. Did the Trial Court's original charge on aiding and 
abetting and its answers to the jury's two questions give the 
jury the erroneous impression that presence at the scene of a 
crime plus knowledge that a crime was being committed could 
constitute a sufficient basis upon which to convict the defendant 
of aiding and abetting the commission of the crimes for which 
she was indicted? 


Jurisdictional Statement ..-.-++eee2e 28 2% 8 8% 


Statement of the Case. .- +++ eee er 7 7 7 7 8 8% 
Argument: ~ 90) (elfen orroi ee eh peteeimeiare ee) “°° slielteibiel le) celte L 
I. When the Jury asked if there was a Witness to the 
alleged confession, the Court should either have: 


instructed the Jury more fully or have permitted 
the Defendant to cross-examine the alleged witness 


In answering the Jury's second question, the Court 
erred by not instructing the Jury that the 
Defendant could not be convicted of aiding and 
abetting the sale of narcotics uniess her confes- 
sion was found to be voluntary and truthful. ! 
The Court erred in its charges on atding and 
abetting in that it implied that mere knowledge | 
plus presence at the scene of the crime could. 
constitute aiding and abetting. 


Conclusion 
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JURISDICTIONAL STATEMENT 


This is an appeal from a three count conviction in the 
District Court of the United States for the District of Columbia 
for the violations of Title 26, Section 4705(a), Title 26, 
Section 4704(a), and Title 21, Section 174, of the United States 
Code. This Court has jurisdiction to hear this appeal under 
Title 28, Section 1291, of the United States Code. 


STATEMENT OF THE CASE 


The defendant-appellant (hereinafter called "defendant") 
was indicted for and! convicted of violating three sections 
of the narcotics laws of the United States in a trial held in 
the District Court of the United States for the District of 
Columbia, Judge Sirica presiding, in May, 1961. (TR 1-5). 

This conviction was later set aside by the District Court 
when it was learned that the defendant's counsel was not in 
fact a lawyer. (TR 8-9). 

The defendant was retried and convicted in November, 1961, 
Judge Sirica again presiding (TR 10). The defendant filed a 
timely Notice for Appeal. (TR 11) 

The facts in the case showed that on the evening of February 
14, 1961 the defendant had accompanied Samuel Mercer to a 


laundromat where Mercer sold capsules containing heroin to 


federal narcotics agents. The defendant testified that she was 
going to the drug store and that she had accompanied Mercer 
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only because poth were going in the same direction. The 


defendant waited outside the laundromat while Mercer went) inside 


on two occasions to talk to the narcotics agents. BES eS no 
evidence that the defendant handled the capsules or did any- 
thing to further their sale while she was outside or near the 
laundromat. 

After the narcotics agents had come out of the laundromat 
with Mercer so as to exchange the capsules for money on the side- 
walk, the defendant made a remark to Mercer about "purry ng up". 
There were two versions of what was said, Agent Robinson's (TR 16) 
and the defendant's (TR 126, 140) | 

Three days later, on February 17, there was @ police raid 
on the home of: the defendant's mother. A number of people, 
including the defendant, were present at the time, and heroin 


| 
was found on the premises. Several people, including the 


defendant and her mother, were arrested. 
It is undisputed that at this time the defendant's mother 


was in need of medical treatment and that a nysterectomy was in 


| 
fact performed upon her on February 21; just after she yas 


released from jail (TR 61). The defendant testified tat she 


was concerned that her mother's health would be endangered 
4f she were held in jail so that the necessary and imminent 
operation could not be performed. | 


The defendant testified that Agent Wurms told her that her 


mother, who had already been convicted once before for la viola- 
| 


tion of the narcotics laws, could be sentencéd to jail for up 
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to forty years and that in order to obtain the release of her 
mother she signed the statement composed by Agent Wurms. Agent 
Wurms testified that he had not promised to obtain the release 


of the defendant's mother and that the statement which he typed 


was an accurate paraphrase of what the defendant told hin. Some - 
one at the jail signed his name as witness to the statement, but 
no evidence was introduced to show that this person had been 
present during the alleged confession or at the time the defendant 
signed the statement. 

After the jury had been out for about one and one-half 
hours, it returned to ask the Court if there had been a witness 
to the confession. Over objection, the Court responded by 
reading the signature and witness lines of the defendant's 
statement, which had not been introduced into evidence in its 
entirety. After the jury had been out for an additional hour, 
it returned to ask the Court if the defendant could be guilty 
of aiding and abetting if she had not physically handled the 
capsules. Over objection, the Court gave a simple affirmative 
answer to this question. The jury then convicted the defendant, 
who was subsequently sentenced to three concurrent terms, two 


of seven years and one of four years. 


STATUTES INVOLVED 


U.S. Code, Title 26, Section 4705(a) 


General requirement. It shall be unlawful for any person 
to sell, barter, exchange, or give away narcotic drugs except 
in pursuance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a fo. to be 
issued in blank for that purpose by the Secretary or his delegate. 
| 


U.S. Code, Title 26, Section 4704(a) | 


| 

General requiverene. It shall be unlawful for any person 
to purchase, sell, spense, or distribute narcotic drugs except 
in the original stamped package or from the original stamped 
package; and the absence of appropriate taxpaid stamps from 
narcotic drugs shall be prima facie evidence of a violation of 
this subsection by the person in whose possession the same may 
be found. 


U.S. Code, Title 21, Section 174 


Whoever fraudulently or knowingly imports or brings! any 
narcotic drug into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after being in- 
ported or brought in, knowing the same to have been imported or 
brought into the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of the United 
States, shail be imprisoned not less than five or more than 
twenty years and, in addition, may be fined not more than 
$20,000. ...- 


WHEN THE JURY ASKED IF THERE WAS A WITNESS TO THE 
ALLEGED CONFESSION, THE COURT SHOULD EITHER HAVE 
INSTRUCTED THE JURY MORE FULLY OR HAVE PERMITTED 
THE DEFENDANT TO CROSS-EXAMINE THE ALLEGED WITNESS 


After the jury Had been out for about one hour (including 


lunch), it returned to ask the Court the following question, "Your 


Honor, was there a witness to the three-page statement of the 
defendant given to Agent Wurms at the D. C. Jail? (TR 270). The i 
Court responded as follows. (TR 272-73) 


THE COURT: Now, the Court will read to you what appears 
at the bottom of page 3, at the end of the 
statement. It is exactly as it appears at 
the bottom. 


The reason I cannot let you have this state- 
-ment in the jury room is that certain parts 

of it are not in evidence. But I will read 

to you the bottom part and see whether or not: 

this answers your question... Don't comment 

on it one way or the other. I will ask you 

4f that is satisfactory. 


On the right-hand side of the statement 
appears a line, and underneath that line 
is typed out the name, Charlotte J. Belt, 
and above that, above the line appears a 
signature, Charlotte J. Belt. 


To the left, this 18 what appears in the 
statement: Subscribed and sworn to me this 
20th day of February, 1961, signed, Ivan -- 
4s that Wurms? 


Yes, sir. 


Ivan Wurms, and then a line under that, and 
4mmediately to the right of that signature 
4g the following: Witnessed, a line, and 
signed by a party named H. Gladden, and 
underneath that in some sort of hand print, 
you would say, Officer, D. C. Jail. 


THE COURT: That is what appears at the bottom of 
the statement. Is that satisfactory? 


THE FOREMAN: Yes, sir. 
THE COURT: All right, you may retire. 
If the Court had then added, 


| 
"te fact that someone signed his name to this 
paper as a witness does not mean that he was 
present during defendant's alleged confession 
nor foes it mean that he was present when 
defendant signed this statement which was 
read to you. This supposed witness has not 
testified at this trial, and we do not know 
what he would say if he did testify. More- 
over, it is legally irrelevant whether or not 
a signature is witnessed, and the fact that a 
signature is witnessed does not make it more 
likely that the statement was voluntarily made 
or is truthful," 


the defendant would not allege that she had been prejudiced by 


the Court's answer to the jury's question. In the alternative, 
the defendant would have been satisfied if she had been given an 
opportunity to cross-examine the supposed witness. | 

But the Court simply read the typed statement without comment, 
and in so doing the Court might well have given the jury the 
impression that the statement was in fact witnessed -- even that 
the person who signed as a witness had in fact been present while 
Agent Wurms was typing the statement. It should be said at this 
point that the Court did not say that the statement had in fact 
been witnessed, nor did it add anything to the testimony since 
the same part of the statement had been read to the jury earlier 


by the prosecuting attorney (TR 92). 
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A lawyer would know that the mere fact that someone had signed 
as a witness does not prove that the person had in fact been present 
at the time the defendant signed the statement, and certainly does 
not prove that the person had in fact been present during the time 
the alleged confession was made. He would also know that the Court 
did not intend to imply as mech in answering the jury's question, 
but jurors are not trained in the law, and they are always greatly 
influenced by the words of the Court. 

"The influence of the trial judge on tk jury 

is necessarily and properly of ae weight, ' 

Starr v. United States, 153 US 614, 626, 38 L ed 
841, 845, 14 S Ct 919, and jurors are ever watchful 
of the words that fall from him. Particularly in 
a criminal trial, the judge's last word is apt to 
be the decisive word. If it is a specific ruling 


on a vital issue and misleading, the error is not 
cured by a prior unexceptional and unilluminating 


abstract c e.” Bollenbach v. U. S., 326U. S. 
COTNGISRG ONO): SS SS ee 


The jury in this case may well have concluded that since the 
judge read the part of the statement relating to the witnessing of 
the alleged confession without critical comment, there was no 
reason not to believe that the witness was present while Agent 
Wurms was typing the statement. This is especially true since 
this part of the statement was read into evidence earlier in the 
trial without objection (TR 92). The jury may well have concluded 
that the Court was stating this as an undisputed fact. 

Whether or not the alleged confession was witnessed was, of course, 
legally immaterial. But the crucial point to remember is not its 
legal significance but the fact that the jury considered this factor 


ee 


‘80 important in its deliberations that it returned to the courtroom 


to ask the Court if the statement had been witnessed. We do not 


iknow exactly why the jury considered this factor important, but 
‘'4t is hardly speculation to conclude that the jury was Concerned 
with the voluntariness or truthfulness of the alleged confession. 
“tt may have been that some jurors favoring conviction hoped | to bring 
doubting colleagues around to their view by arguing that there was 
ia relatively disinterested third person present during the alleged 


,, confession, and that Agent Wurms would never dare to type a "confession" 
‘dn the presence of a third person unless the defendant in fact was 
‘making such a confession. (See TR 38-40) It may have been that 


‘the jurors thought the presence of a witness had some legal signi- 
‘ficance. The jury might well have been acting on one of these assump- 


| 
tions, and reaching a verdict of guilt in reliance on either one would 


be to base the verdict on erroneous and untenable grounds. 


"The inquiry cannot be merely whether there | 
was enough to support the result, apart from! 
the phase affected by theerror. It is rather, 
even so, whether the error itself has sub- |. 
stantial influence. If so, or if one is left 
in grave doubt, the conviction cannot stand." 
Kotteakos v. U.S., 328 U.S. 750, 765 (1946) © 


The manner in which the Court answered the jury's question 
could easily have misled the jury on one of the vital issues in 
dispute, and this is especially likely in view of the fact that this 
i was a supplemental instruction. 

"But precisely because it was a ‘last minute 
instruction' the duty of special care was 


indicated in replying to a written request for 
further light on a vital issue... 


Bollenbach v. U.S., supra at 611-12 
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As pointed out above, the Court could have avoided giving a 
misleading impression to the jury by giving further instructions 
or by permitting the defendant to cross-examine the supposed witness. 
The Court did neither, and a strong probability exists that this 


failure on the part of the Court seriously prejudiced the defendant. 


As this Court pointed out in McFarland v. U.S., 174 F. 2d 538, 
539 (D. C.. Cir. 1949): 


"The question is, therefore, does the erroneous 
instruction constitute reversible error when 
considered in the setting of the instructions 
as a whole?” 

In this case, the instructions to which the defendant objects 
occurred during a supplemental charge to the jury, a sensitive area 
which is always closely scrutinized by the Appellate Courts. And 
the words of the Court, given the vital issue which was the subject 
of the jury's question, could easily have misled the jury to the 
prejudice of the defendant. Considered in the setting of the 
instructions as a whole, these misleading words of the Court should 
be held to be reversible error, and the defendant's conviction 


should be set aside. 
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II. IN ANSWERING THE JURY'S SECOND QUESTION, THE COURT 
ERRED BY NOT INSTRUCTING THE JURY THAT THE DEFENDANT 
COULD NOT BE CONVICTED OF AIDING AND ABETTING 
SALE OF NARCOTICS UNLESS HER CONFESSION WAS FOUND TO 
BE VOLUNTARY AND TRUTHFUL 


Approximately one hour after the jury had asked the) Court 
about the witness to the confession, the jury returned with an 


additional question for the Court. 
| 
Can the defendant be guilty of the fourth 
and fifth counts of the indictment without 
physically handling the narcotics or the 
money? 


The Court simply answered "yes" to this question. In the abstract, 


this answer is correct, but it is not correct on the evidence in 
| 


this case. Let us for a moment review the evidence implicating 


the defendant in the sale of the narcotics on February 14. 
First, there was her confession. In the three pages of 
| 


confession read to the jury, only four lines related to the sale 


of the narcotics on February 14. 


I, Charlotte Belt, do hereby admit 
participating in the sale of 102 capsules, 
of heroin which I put into the package | 
that Sammy Mercer sold to Russell Smith | 
and Agent Robinson, in my presence on 
February 14, 1961. 


The rest of the alleged confession contained more detatied 
statements about unrelated narcotics violations, and mostly 
referred to an alleged trip to New York on February 15 and a 
raid on the defendant's mother's house on February 17. | 
Second, there was the uncontested evidence that the 


defendant was outside the laundromat where the sale of the 
| 
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narcotics took place; that she remained outside the laundromat 
when Mercer went inside on two occasions to discuss the sale of 
the narcotics; that no one saw the defendant touch the narcotics 
at any time, although defendant was being closely watched by 
several narcotics agents (See TR 15, 20, 25, 95, and 219); that 
the narcotics were handed to the narcotics agents by Mercer and 
that the money was paid by them to Mercer. 

Third, we have the defendant's words to Mercer. When 
Mercer and two of the narcotics agents were outside the laundro- 
mat, the defendant stated, according to her testimony (TR 126), 
"My feet were getting cold, and I said, 'Come on, Sammy, let's 
go.'" (See also TR 140.) Agent Robinson, on the other hand, 
testified (TR 16) that “as Mercer was counting the money, Miss 


Belt said, ‘Hurry up and count the money and get rid of this 
1 


stuff and give it to me.’ 
In her alleged confession, the defendant implicated herself 
in the sale on the 14th only by her statement that she partici- 


pated in that sale. How? By putting the capsules in the bag. 

When the jury asked the question, "Can the defendant be guilty 

of the fourth and fifth counts of the indictment without physi- 
cally handling the narcotics or the money?", it was really 


1/ There was also testimony by Agent Robinson that Special 
Employee Smith had made arrangements to meet the defendant on 
February 14. (TR 26.) This, of course, was pure hearsay, and 
although not objected to at the time, this testimony was not 
evidence which could be properly considered by the jury. 

TS. v. Dunn, 299 F.2d 58, 554 (6th Cir. 1962). 


Be 


asking, "Can the defendant still be convicted if her confession 


is not believed?" 
The Court should have charged the jury that a person can be 
convicted of aiding and abetting the sale of narcotics even 
though he does not touch the narcotics which are sold, but that 
in this case, the defendant could not be convicted of aiding and 
abetting unless the jury believed the defendant's confession that 
she had participated in the sale by putting the capsules in the 
paper bag. The Court should have pointed out that if the con- 
fession was not believed, the only other evidence in the case was 
that the defendant had been outside the laundromat where! the sale 


took place and had said to Mercer, "Come on, let's go." | Even 


taking Agent Robinson's version of what was said, the evidence 
would not be sufficient as a matter of law for a jury to find 


beyond a reasonable doubt that the defendant had aided and 


abetted in this sale of narcotics. The failure to so charge was 


prejudicial error. 
And when the error relates to that minimum 
so that, if eliminated, the proof would not 
be sufficient, necessarily the prejudice is 
substantial. (Citations omitted.) 
Kotteakos v. U.S., 328 U.S. 750, 764 ff. 18 
(1946) . 
| 
2/ Although this question refers only to Counts Four and 
Five, this argument is equally applicable to Count Six since 
there was no other evidence sufficient to convict the defendant 
on that count either. 
It must be remembered that it is difficult to recall a 
person's exact words even @& short time after they are spoken, 
and this trial took place eight months after the sale. | 
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The Court might have so charged the jury if it had its 
facts straight, but it is evident that the Court was relying on 
evidence introduced in the first trial. The Court stated 
(TR 282), "I think that there is evidence in the case here, by 
which the jury could infer that Mercer was her agent, and that 


they were in this together.” This is quite clearly not true as 
was pointed out to the Court (TR 281) by defendant's attorney. 
In the first trial, Mercer testified, and during his 
testimony he made certain statements that could be construed as 
implying that he was the defendant's agent for the sale of 
these capsules (See TR 90-92 in the first trial). The Court's 
charge to the jury, or rather the absence of any explanation 
after answering "yes" to the specific question asked, would have 
been correct if Mercer's testimony had been part of the record 


in this case. But it was not; and answering the jury's question 


on the basis of evidence not Sears at the trial clearly 


constituted prejudicial error. 

Such an instruction was especially needed in this case 
since so much evidence of other crimes was introduced throughout 
the trial. In fact, most of the evidence presented related to 
the raid on the defendant's mother's house on February 17 and an 
alleged trip to New York by the defendant on February 15. The 


4/ It might be noted that this was not the first time the 
Court relied on evidence introduced at the first trial but not 
at this trial (see TR 117, 120), and the Court apparently was 
convinced from the beginning of the trial that the defendant 
was guilty. (See Sentencing Procedure, pages 2 and 3.) 


alleged confession, which was the principal evidence introduced 
by the Government, contained only four lines on the offense for 
which defendant was being tried. The rest of the alleged con- 

fession which was read to the jury (TR 90-92) referred to 


several other narcotics violations, including such irrelevant 


and prejudicial statements as, "I sometimes use some heroin by 
snorting it up my nostrils.” | 

So much evidence was introduced regarding the raid on 
February 17 that even the Court thought that the raid was con- 
nected in some way with the sale of the narcotics, the crime for 
which the defendant was indicted. (TR 81.) | 

THE COURT: HHH 


Was there 200 capsules found at the time of 
the raid? 


: During the raid on Kenilworth. 
| 

What was the date of the raid? | 

: February 17th, Your Honor. 


I think I would let you show, if you can 
establish this statement refers to February 
17th, which was the date of the original 
sale, wasn't it? | 


MR. FLANNERY; The date of the sale was the 14th and the 
raid was the 17th, Your Honor. 


And several pages later in the transcript, the prosecuting 
attorney, in arguing for the admission of that part of the 

| 
alleged confession dealing with an alleged trip to New York on 


February 15, also displayed some confusion regarding the connec - 


tion among the sale, the alleged trip to New York, and the raid. 
(TR 83-84.) | 


She is also charged in that count, and that 
involves the same 102 capsules that she 
allegedly sold. 

That's right. 

It might go to the question of whether or not 
she knew where these came from, and what her 
knowledge was of how they were obtained, and 
that sort of thing. 

It would appear obvious that the capsules 

she allegedly sold on the 17th were a part 

of the capsules which she got here on the 15th, 
because she didn't get back until -- . 

These words were not spoken to the jury, and the purpose in 
citing them here is not to allege error but only to point out 
that so much of the evidence related to other narcotics viola- 
tions that even the Court and the prosecuting attorney were con- 
fused as to what connection, if any, these other violations had 
with the crime for which the defendant was indicted. If the 
Court and the prosecuting attorney were confused, the jury 
certainly must have been confused. 


At best it was likely to leave the jury 
highly confused, that alone being grounds 


for reversal. DeLima v. Trinidad Corp., 
302 F.2d 585, 587 Se Cir. 1962); accord 
U.S. v. Pronger, 287 F.2d "498, 500 (7th 


In light of the fact’ that so much of the evidence referred to 


other violations, it was imperative that the Court instruct the 
jury that, if the confession was not believed, there would not be 
sufficient other evidence on which to base a conviction. It is 
true that the Court carefully instructed the jury on the proper 


use of evidence used for impeachment, but it is not always easy 


for one not trained in the law to remember the proper weight to 
be given to each bit of evidence introduced during a trial. 


Moreover, if the jury had properly analyzed the evidence, 


it would have done so as follows: 


The Judge said that we cannot consider 
the evidence regarding the events on 
February 15 and 17 as positive evidence that 
the defendant committed the crimes for which 
she was indicted. Therefore, the only posi- 
tive evidence we can consider is her con- 
fession and what she said and did on 
February 14. If we believe her confession 
that she put the capsules in the bag, we can 
and must find her guilty. Does anyone have 
any doubts about the voluntariness or truth 
of the confession? (Obviously someone did.) 
If we eliminate the confession from considera- 
tion, the only evidence we can consider is| 
what she said and did the night of February 14. 
That may not be enough even to constitute | 
aiding and abetting; so we had better ask the 
Judge if the defendant can be convicted if! 
we consider the confession either involuntary 
or untruthful.” 


Thus, the failure to instruct further after answering the 


jury's question could only mislead the jury as to what evidence 
had to be believed before the defendant could be convicted. 
This is true if the jury was confused on such a vital issue, 
that in itself being grounds for reversal. DeLima v. Trinidad 
Corp. and U.S. v. Pronger, supra at page ll. It is equally true 
4f the jury had properly analyzed the evidence and had posed its 
question to the Court on the basis of such an analysis. | 

But if one cannot say, with fair assurance, 

after pondering all that happened without | 

stripping the erroneous action from the 

whole, that the judgment was not substan- 


tially swayed by the error, it is impossible 
to conclude that substantial rights were | 
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not affected. The inquiry cannot be merely 
whether there was enough to support the 
result, apart from the phase affected by 
the error. It is rather, even so, whether 
the error itself had substantial influence. 
If so, or if one is left in grave doubt, 
as Dee cae stand. Kotteakos v. 
U.S., | U.S. at 765; accord, Sanchez v. 
U.S. 293 F.2d 260, 267 (8th Cir. 1961). 


It is so likely in this case that the jury may have been 


substantially swayed by the failure to charge further that such 
failure clearly constituted prejudicial error. The conviction 
should therefore be reversed on this ground. 
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III, THE COURT ERRED IN ITS CHARGES ON AIDING AND 
ABETTING IN THAT IT IMPLIED THAT MERE KNOWLEDGE 
PLUS PRESENCE AT THE SCENE OF THE CRIME COULD 
CONSTITUTE AIDING AND ABETTING 


| 
In its charge to the jury on aiding and abetting, the Court 
gave an example showing how persons could be guilty of aiding 
and abetting the commission of a crime even though they were far 


removed from the actual scene of the crime (TR 249-51). | The 


Court then said: | 

So you must believe from the evidence) in 
this case beyond a reasonable doubt, if you 
so find, that the defendant was present at 
the scene of the commission of this alleged 
offense on February 14, 1962, that she knew 

- that this man Mercer was going to make a sale 
of narcotics to the narcotics agent, or that 
she aided, abetted, and assisted him, and | 
that she connived in the commission of this 
offense, that she participated in the commis- 
sion of the offense. It makes no difference 
if the other man actually sold the narcotics. 
If she was present for that purpose and did 
anythi to further that sale in violation of 
the law and possession of those narcotics,| 
she will be just as guilty in the eye of the 
law as the man who actually sold the narcotics. 
I think that is as clear as I can make this. 
That is a matter for you to decide, what she 
was there for, what she was doing there. 

The law also says that the mere presence 
of a person at the scene of the commission of 
@ criminal offense, the mere presence in and 
of itself is insufficient upon which to base 
a verdict of guilty. | 

What do we mean by that? Suppose at the 
time of this bank robbery, in which I have 
just asked you to assume certain facts, you 
walked into the bank yourself, and you are an 
innocent person, and you happen to be near the 
man who actually held up the. cashier, you, 
would be present, but you would not be there 
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aiding, abetting, and assisting, or 
encouraging the commission of that crime. 


So you have to decide what the facts 
are in this case and judge from the facts 


in the case what the defendant was doi 
near that Laundromat on the occasion that 
the Government claims she was there, either 
selling these narcotics, or aiding, abetting, 
and assisting in it. That is a matter that 
you have to decide from the evidence in the 
case. * * * * (Emphasis added.) 

The jury could easily conclude from this charge that this 
defendant could be convicted if she accompanied Mercer to the 
laundromat with knowledge that he intended to sell narcotics. 
Jurors do not have technical legal knowledge and because of this 
fact, the parts of the charge which they most readily remember 
are the examples or hypothetical situations which the Court uses 
to illustrate difficult and often abstruse legal rules. No 
citations are necessary to support this truism. 

The example given is that of a complete stranger who walks 
into a bank while a robbery is being committed. Obviously this 
person has committed no crime, and no juror needs to have the 
Court explain this to him. But in the case at bar the jury 
might have believed that the defendant knew Mercer was selling 
narcotics although she was not participating in the sale. 
Suppose in the example given a friend of the bank robber knew 


about the planned robbery and had gone to the bank to pick up a 


few pointers on how to rob a bank. Would that person be guilty 


of aiding and abetting the robbery? Although there was no 


evidence that defendant accompanied Mercer to "Dick up pointers" 
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on how to sell narcotics, that is the kind of meceeceion to 
which she was entitled. | 

The example is not the only misleading part of the charge 
on aiding and abetting. On four separate occasions, tn the one - 
and- a-half pages quoted above, the Court stresses that it is for 
the jury to decide what defendant was doing near the laundromat 
when the sale took place. That, of course, is true; but it must 
pe kept in mind that the only evidence implicating defendant in 
this sale is (1) her alleged confession that she put the capsules 
in a bag, (2) her presence near the scene of the crime, | ‘and (3) 


the disputed and at best ambiguous words spoken to Mercer before 


they walked away together. Since there was no evidence that the 
defendant aided and abetted the sale at the scene of the crime, 
the Court's addition of the words “and did anything to further 
that sale" after one of these references to the defendant's 
presence at the scene of the crime could only have further con- 


fused the jury. 


Even the Government admitted in its opening statement that 
its case was based on the alleged fact that the defendant had 
put the capsules in a bag which she then gave to Mercer (TR 7-8). 


Admittedly very little is required before a person can be found 
to have done some overt act and thus to have aided and abetted 
the commission of a crime, but not even the Government | has con- 
tended that’ the defendant's words outside the laundromat after 
the sale had been all but completed could constitute aiding and 


abetting. 
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The defendant was watched closely outside the laundromat by 
several narcotics agents, and all testified that they had not 
seen the defendant hand anything to Mercer. Thus, the alleged 
participation of the defendant, if any, must have occurred at 
some earlier time, not outside the laundromat. Since even on 
the evidence most favorable to the Government the defendant did 
nothing outside the laundromat that could possibly be considered 
an overt act sufficient to make her a guilty party, the Court's 
repeated emphasis that it was for the jury to find what she was 
doing there could only have led the jury to the conclusion that 
kmowledge of a plarined crime plus presence at the scene of the 
crime may constitute aiding and abetting. 

The prejudicial impression given to the jury in the original 
charge was compounded by the Court's merely answering "yes" when 
the jury returned to ask if the defendant could be convicted of 
aiding and abetting if she had not touched the narcotics. As 
pointed out above in Part II of this brief, the question meant, 
"Could the defendant be convicted if her confession was not 
believed or was considered involuntary?", or stated another way, 
"Could the defendant be convicted on the basis of her presence 
at the scene of the crime and the words she spoke to Mercer?" 
The Court's emphatic affirmative answer to this question could 


only have reinforced in the jury's mind the impression that know- 


ledge plus presence could constitute aiding and abetting. 


Even if this Court should hold that the defendant's 


presence at the laundromat plus the Government's version of what 
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was said could constitute aiding and abetting (and even the 
Government did not so contend), the erroneous impression given 
to the jury would still be clearly prejudicial to the defendant. 
If the jury believed defendant's recollection of what she said, 
it still might have convicted her on the erroneous belief that 
knowledge plus presence was @ sufficient basis for conviction, 
or on the equally erroneous belief that the defendant's version 
of what she said could constitute an act in furtherance of the 
crime. Quite obviously, the defendant's version of what she 
said (TR 126 and 140) would not, as a matter of law, even amount 
to encouragement to commit a crime, given the circumstances 
under which they were uttered. Since the jury may have reached 
its verdict of guilt by applying its fact findings against 
either one of two erroneous rules of law, this conviction should 
be reversed. 
A conviction ought not to rest on an 
equivocal direction to the jury on a 
basic issue. Bollenbach v. U.S., supra, 
326 U.S. 613. See also Shurman v. U.S., 
233 F.2d 272, 278 (Sth Cir. 1 5 
It is only in cases where the absence of 
harm is clearly shown from the record that 
the commission of such an error against a 
party seeking to review it is not cause 
for the reversal of the judgment. Crawford v. 
U.S., 212 U.S. 183, 203 (1909); Miller v. 
U.5., 120 F.2d 968, 973 (10th Cir. 1941). 
| 
In some cases the Court's charge on aiding and abetting 
would be considered harmless error. But here it was not harmless 


for two principal reasons. First, there was no evidence that the 


defendant did anything to aid or assist Mercer at the scene of 
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the crime. The emphasis on a finding of what the defendant was 
doing at the laundromat and the example of a person not guilty 
of aiding and abetting could only give the jury the impression 
that a finding of knowledge plus presence would be sufficient 


for a verdict of guilt.. Second, the unequivocal and unelaborated 


"yes" in response to the jury's second question could, on the 


facts of this case, only reinforce in the jury's mind its original 
erroneous impression. It must also be emphasized that in asking 
this question the jury wes not only evidencing its doubt as to 
the voluntariness or credibility of the alleged confession. It 
was also evidencing confusion as to what minimum fact findings 
were required to reach a verdict of guilt. 

In light of the erroneous impression that the Court gave 
the jury on aiding and abetting and the almost: certain fact that 
the jury was troubled by the charge, this Court should reverse 
the conviction on the ground that these misleading instructions 
constituted prejudicial error. 


IV. CONCLUSION 


Twice the jury returned to ask the Court questions, the 


content of which clearly showed that the jury had grave doubts 
about the voluntariness and truthfulness of the defendant's 
alleged confession. 

The Court therefore had a great responsibility in answering 
these questions to eliminate or preclude any misconceptions the 
jury might have had regarding the evidence to be considered and 
the elements necessary to make out a case of aiding and; abetting. 

Obviously the jury -- however erroneously 
or for whatever reason -- was vitally con- 
cerned with the question .... [W]e think 
that in view of the importance which this: 


issue had assumed the jury should not have 
been left with a partial and a misleadi 


picture of the facts. U.S. v. Bayer 1 
F.2a 964, 968 (2a Cir. 5 ee 

As for the first question asked by the jury, the fact that 
someone had signed his name as 2 witness was legally insignifi- 
cant. More important, it was hearsay evidence on the naeoe of 
whether the supposed witness had in fact been present. | The de- 
fendant was entitled to a clear instruction as to the evidence 
to be considered in determining whether the alleged confession 
was both voluntary and truthful, and the Court failed to so 
instruct the jury. 

By the time the jury returned a second time, the Court 
should have realized that at least some members may have con- 


sidered the alleged confession involuntary or untruthful. The 
question asked clearly implied that the jury wanted the Court 


to tell it whether it could convict the defendant if it did not 
believe the alleged confession. The jury was in doubt as to the 
elements necessary to make out a case of aiding and abetting, 
ana the Court should have clarified the law to be applied, 
especially in light of its earlier ambiguous instruction on aid- 
ing and abetting and also in light of the vast amount of impeach- 
ment evidence introduced showing other possible narcotics 
violations by defendant. The Court should have stated that if it 
aid not believe the defendant's alleged confession, the defendant 
could not be convicted of aiding and abetting. The Court failed 
to so instruct the jury, and this failure on the part of the 
Court seriously prejudiced the defendant. 

The fact that the Court's words, viewed in the abstract, 
were literally true is immaterial. 

Of course, reversal should be ordered if the 


charge, although technically correct, is s0 
equivocal as to be probably misleading in 


actual fact. U.S. v. Bayer, supra, 156 

F.2d 967. 
Here on three occasions, two of which occurred during supplemental 
instructions, the Court's words were such that the jury could 
easily have been misled as to the evidence to be considered in 


determining the voluntariness and truthfulness of the defendant's 


alleged confession and as to the essential elements required to 


convict a person of aiding and abetting. In light of the strong 
possibility that the jury misconstrued the words of the Court on 
these occasions and in light of the importance of these two 


questions in the mind of the jury, this Court should reverse 
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this conviction on the ground that the lower Court committed 
prejudicial error in its instructions to the jury and should 
either acquit the defendant or remand the case for a mew tr tele 


| 
Respect. su ted, | 


f') 
Potts, Jr. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Whether the trial court abused its discretion by reading 
part of an exhibit to the jury in response to @ question from 
the jury which related to the material read, where the reading 
was performed without comment or instruction and no in- 
struction was requested? 

2 Whether the trial court correctly instructed the jury that 
conviction did not require a finding that appellant physically 

‘handled the narcotics or money at the time of the unlawful 

| transaction, when there was evidence that appellant was pres- 

i ent at the scene of the transaction, that she arrived and de- 

i parted with the party who made the sale and that she urged 
that party to complete the sale, and when appellant’s admis- 

| sion that she had participated in the transaction had been ad- 
mitted into evidence? 

3. Whether an instruction on aiding and abetting, which in- 


' formed the jury that mere presence at the scene of the crime 

' was not sufficient to support conviction and that there must 

: be proof of defendant’s active participation in the offense, can 
be challenged as misleading where no such objection was made 
at trial? 


() 


Counterstatement of the case 
Evidence at trial 
The court’s instructions to the jury-- 
Statutes and rule involved. 
Summary of argument. 
Argument: 

I. The court properly exercised its discretion in reading a por- 
tion of an exhibit, without comment or explanation, in 
response to a jury question which related to that exhibit. _ 

A. A trial court has authority to recite evidence in re- 
sponse to a jury’s question relating to that evi- 


B. Where no explanatory instruction is requested at the 
time of trial, failure to give such an instruction 
cannot be raised on appeal 

Il. The court correctly instructed that a finding that appellant 
had handled the narcotics or money at the time of the 
illegal transaction was not necessary to support 3 convic- 
tion of counts four and five of the indictment 

A. Properly construed, the jury’s second question does 
not ask whether appellant could be convicted if 
her confession were to be ignored, but whether 
she could be convicted if she did not handle the 
narcotics or money at the time of the transaction... 

B. There is ample evidence to support appellant's con- 
viction of counts four and five of the indictment 
without proof that she physically handled the 
narcotics or money at the time of the transac- 


III. The court’s instruction on aiding and abetting is an accurate 
statement of the law which was given with scrupulous 
attention to the appellant’s rights 

A. The legal accuracy of the court’s instruction is 
beyond question 
B. Appellant canaot raise on appeal an objection which 
it failed to raise at trial 
Conclusion. 
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No. 17431 


Cxuar.orre J. BELT, APPELLANT 
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Unrrep STATES oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted jointly with Samuel P. Mercer in 
three counts of an eight count indictment filed in the United 
States District Court for the District of Columbia on April 
11,1961. Appellant was charged in Count 4 of the indictment 
with a violation of 26 U.S.C. § 4705(a), in Count 5 with a vio- 
lation of 26 U.S.C § 4704(a), and Count 6 with a violation of 
21 U.S.C. $174 (J.A.1, 2). Appellant was tried by a jury, and 
a verdict of guilty on all counts was filed on May 17, 1961 
(J.A. 4, 5). On July 27, 1961, prior to imposition of sentence, 
appellant filed a motion to set aside the verdict on the ground 
that she was not represented at trial by a duly licensed and 
qualified lawyer (J.A. 8). An order to set aside the verdict 
and grant a new trial was filed on August 7, 1961 (J.A.9). A 
separate trial of appellant commencing on October 16, 1961, 
resulted in a second conviction. By a judgment and commit- 
ment filed on November 14, 1961, appellant was sentenced to 
imprisonment for a period of seven years on Count 4, one to 

(1) 
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four years on Count 5, and seven years on Count 6, the sen- 
tences on all counts to run concurrently. 


Evidence at trial 


At 6:50 P_M., on February 14, 1961, Cleophus A. Robinson, 
& special agent for the Federal Bureau of Narcotics, met with 
Russell Smith, s special employee for the Bureau (Tr. 12). 
Robinson and Smith then drove to 1612 Kenilworth Avenue, 
Northeast. Washington D.C. (Tr. 13). Arrangements had 
previously been made for Robinson and Smith to meet Samuel 
P. Mercer and appellant, Charlotte J. Belt, at a self-service 
laundry located at that address (Tr. 26). Robinson and Smith 
arrived at the laundry at 7:00 P.M. (Tr. 13). Approximately 
five minutes later, Mercer and appellant arrived (Tr. 13). 
Mereer entered the laundry while appellant remained outside 
(Tr. 14). After a short conversation between Mercer and 
Robinson, Mercer left the laundry and sat outside with appel- 
lant. The parties waited until approximately 7:58 P.M. At 
that time, Mercer again entered the laundry and had another 
conversation with Robinsen (Tr. 15). As a result of the con- 
versation, Robinson, Smith and Mercer went outside and 
joined appellant. There, in the presence of appellant, Robin- 
sen attempted to give Mercer $100.00 for the purchase of 102 
eapéules of heroin. Mercer refused to take the money, but 
insisted that it be given to Smith (Tr. 15). Robinson gave 
the money to Smith and Smith immediately gave the money 
to Mercer. As Mercer was counting the money, appellant said, 
“Hurry up and count the money and get rid of this stuff and 
giveittome.” (Tr.16.)* 

Mercer then gave Smith a bag which contained 102 capsules 
of heroin. Smith gave the bag to Robinson. There was no 
written order for the narcotics, nor were there any tax stamps 
affixed to the bag containing the narcotics (Tr. 16). After the 
transaction was completed, the parties separated. 

Appellant was arrested on February 17, 1961, when the house 
in which she was living was raided and narcotics were found. 
On February 20, 1961, Agent Ivan Wurms, of the Federal Bu- 


* According to defendant's version of the incident, she stated, “Come on 
Samuuie, let's go.” (Tr. 140). 
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reau of Narcotics, received information that appellant wanted 
to see him at the District of Columbia Jail (Tr. 28). Agent 
Wurms went to the jail at about 3:00 P.M. on February 20, 
1961. Appellant agreed to see Agent Wurms, and she gave 
him a complete statement regarding her participation in the 
transaction which had occurred on February 14, 1961. She 
stated that she had packaged the 102 capsules which Mercer 
had sold to Smith in her presence on that date (Tr. 92). In 
addition, she admitted that she had been involved in narcotics 
transactions before and after February 14, 1961 (Tr. 91, 92). 

Agent Wurms typed appellant’s statement as it was given 
(Tr. 88). A matron was present at the time the statement was 
given (Tr. 35). When the statement was completed, ap- 
pellant looked at it, signed her initials to each page, and signed 
her signature at the end of the statement (Tr. 89). 


The court’s instructions to the jury 


In its general charge to the jury, the court instructed on the 
subject of aiding and abetting (Tr. 248-52). The instruction 
included the admonition that mere presence at the scene of 


the crime was not sufficient to establish aiding and abetting 
(Tr. 251), and that it was necessary for the Government to 
prove that appellant had participated in the commission of the 
offense in order for the jury to find her guilty as an aider and 
abettor (Tr. 251). Defense counsel objected on the ground 
that there was not sufficient evidence to warrant the instruc- 
tion (Tr. 268). No alternative instruction was suggested. 

Shortly after the jury had received the case, the jury sent a 
note to the judge asking whether there had been a witness to 
appellant’s three-page statement given at the D.C. Jail (Tr. 
270). After discussing the question with counsel, the court 
responded by reading the bottom part of the third page of the 
statement which contained the signature of an “H. Gladden” 
next to the word “Witnessed.” (Tr. 273.) Defense counsel 
objected to the court’s reply on the ground that he didn’t know 
what the jury wanted (Tr. 271). 

After another hour of deliberation, the jury sent a second 
question to the trial judge. The question asked whether the 
defendant could be found guilty of the fourth and fifth counts 
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of the indictment without physically handling the narcotics 
or the money (Tr. 274). Before answering the question, the 
court released the jury for the night (Tr. 275). The next 
morning, the court discussed the question at length with de- 
fense and government counsel (Tr. 278-83). A proposal of 
the court to reinstruct on aiding and abetting was rejected by 
defense counsel on the ground that there was not sufficient 
evidence to warrant the instruction (Tr. 279). Defense coun- 
sel did not suggest that the jury be instructed that it could not 
convict if it did not believe defendant’s confession, nor was it 
suggested that that was the meaning of the inquiry. After 
the discussion, the court stated to the jury, “The answer is 
‘Yes.’” That is a matter for the jury to determine from all 
the evidence in the case.” (Tr. 283.) 
STATUTES AND RULE INVOLVED 
Title 21 U.S.C. § 174 provides: 

Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be im- 
prisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined 
under section 7237(c) of the Internal Revenue Code 
of 1954), the offender shall be imprisoned not less than 
ten or more than forty years and, in addition, may be 
fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
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less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18. 1956. ch. 629, title I, 
§ 105, 70 Stat. 570.) 

Title 26 U.S.C. § 4704(a)—General requirement provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evidence 
of a violation of this subsection by the person in whose 
possession the same may be found. 


Title 26 U.S.C. $ 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, ex- 
change, or give away narcotic drugs except in pursuance 
of a written order of the person to whom such article is 
sold, bartered, exchanged, or given. on a form to be is- 
sued in blank for that purpose by the Secretary or his 


delegate. 
Title 18 U.S.C. § 2(a) provides: 
Whoever commits an offense agsinst the Uniced 


States or aids, abets, counsels, commands, induces or 
procures its commission, is punishable as a principal. 


Rule 30, Federal Rules of Criminal Procedure, provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may as- 


sign as error any portion of the charge or omission 
67391063. 2 
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therefrom unless he objects thereto before the jury 
retires to consider its verdict. stating distinctly the 
matter to which he objects and the grounds of his ob- 
jection. Opportunity shall be given to make the ob- 
jection out of the hesring of the jury. 


SUMMARY OF ARGUMENT 
I 


The trial court's reply to the jury's first question was proper. 
Asked whether there had been a witness to appellant’s confes- 
sion. the court responded by merely reading the witness’ 
signature at the end of the confession. The answer was re- 
sponsive to the question. It merely recited facts already in 
evidence. No comment or explanation was given or requested. 
Authority of s court to reply to a jury’s question in such a 
fashion is well established. 


st 


Properly construed the jury’s second question asked whether 
appellant could be convicted as an aider and abettor if she did 
not handle the narcotics or the money at the time of the un- 
lawful transaction. The court’s affirmative reply to that 
question is justified by the facts of the case and the law ap- 
plicable thereto. Evidence of appellant’s participation in the 
illegal sale of narcotics was substantial. A showing that ap- 
pellant handled the narcotics at the time of the transaction 
was not necessary to support conviction. 


iil 


The trial court's instruction on aiding and abetting is an 
accurate statement of the law. Statute and decision support 
the propriety of the instruction. Examined in its entirety, 
the instruction could not have given the jury a false or mis- 
leading impression regarding the amount of proof required to 
establish appellant’s guilt as an aider and abettor. Failure to 
object to the instruction as misleading at trial precludes ap- 
pellant from raising that objection before this Court. 
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ARGUMENT 
I. The court properly exercised its discretion in reading a 
portion of an exhibit, without comment or explanation, in 
response to a jury question which related to that exhibit 
A. A trial court has authority to recite evidence in response to a jury's 
question relating to that evidence 

The propriety of the court’s reply to the jury’s first question 
is supported by every legal principle applicable to the situa- 
tion. This Court has frequently recognized the authority of a 
trial judge to respond to a jury’s question. Mallory v. United 
States, 98 U.S. App. D.C. 406, 236 F. 2d 701 (1956), rev’d on 
other grounds, 354 U.S. 449 (1957); Dear Check Quong v. 
United States, 82 U.S. App. D.C. 8, 160 F. 2d 251 (1947): 
Peckham v. United States, 93 U.S. App. D.C. 136. 210 F. 2d 
693 (1953). While the exercise of that authority is generally 
a matter of discretion, Mendelson v. United States, 61 US. 
App. D.C. 127, 58 F. 2d 532 (1932), there are instances where 
failure to respond to a proper question has been held to con- 
stitute error. Wright v. United States, 102 USS. App. D.C. 36. 
250 F. 2d 4 (1957). 

Appellant’s first allegation of error challenges the manner in 
which the trial court exercised its authority to answer a jury’s 
question. The jury asked whether there had been a witness to 
appellant's written confession (Tr. 270). In reply. the court 
merely read to the jury the bottom part of the last page of the 
confession : 

Witnessed, a line, and signed by a party named H. 
Gladden, and underneath that in some sort of hand 
print, you would say, Officer, D. C. Jail. (Tr. 273.) 


Appellant’s confession, including that portion bearing the wit- 
ness’ signature, had been introduced into evidence and read to 
the jury during the trial (Tr. 92). 

Recognizing the trial court’s right to answer such a question, 
the only issue is whether the answer was accurate. See Blunt 
v. United States, 100 U.S. App. D.C. 266, 244 F. 2d 355 (1957). 
The appropriateness and accuracy of the reply could not be 
disputed if the court had responded by merely sending appel- 
lant’s confession to the jury room as an exhibit admitted into 
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evidence. Sawyer v. United States, 112 U.S. App. D.C. 381, 
303 F. 2d 392 (1962). Such action was not taken because parts 
of the confession were not in evidence (Tr. 273). Had the 
inadmissible portion of the statement been excised, no reason- 
able objection could have been raised to sending the exhibit to 
the jury. The effect of reading that part of the confession 
relevant to the jury’s question is certainly no different from 
giving the jury the confession itself. 

Appellant calls upon this Court to speculate as to the jury’s 
purpose in asking its question and the inferences it may have 
drawn from the reply. Such speculation has no place in this 
review. “for the jury’s purpose in asking the question. where 
no indication was made on its part. would ordinarily be no 
more subject to (an appellate court’s) scrutiny than are its 
other general deliberative processes.” Apel v. United States, 
247 F. 2d 277. 284 (Sth Cir. 1957). The trial court’s accurate 
recitation of facts in response to a simple question provides 
no basis for reversal. 


B. Where no explanatory instruction is requested at the time of trial, 
failure to give such an instruction cannot be raised on appeal 


Appellant admits that she would not have been prejudiced 
by the court’s answer to the jury’s question if the answer 
bad been accompanied by an explanatory instruction (Br. 2). 
No such instruction was requested at the time of trial. De- 
fense counse] merely stated, “I don’t understand what the 
jury wants. so I object.” (Tr. 271.) Im the absence of a 
proper request, failure to give the instruction is not reversible 
error. Fed. R. Crim. P. 30; Obery v. United States, 95 US. 
App. D.C. 28, 217 F. 2d 860, cert. denied, 349 U.S. 923 
(1954)? 


*Ampellant suggests that the jury might have been given the impresmion that the 
stotement was in fact witnesved. To ask for revernal on that ground {x most 
unuruzl in view of the following testimony: 

@ (To Agent Worms) Now was there anybody elxe prevent other than 
Charlottee Belt when you made the ntatement? 

A. When I made what statement? 

@ I mean when she wan supposed to have made that xtatement to you? 

A. There wax 2 matron there. (Tr. 35.) 

*Even if the instruction had been requested, the court would have been Juntified 
in refuxing to comply with the request. An abstract instruction, concerning the 
effect of tentimony an absent wituew might bave given had he been present, iw 
not required. Lear Check Quong v, United States, 82 U.S. App. D.C. &, 160 F. 2d 
251 (1947). 
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II. The court correctly instructed that a finding that appel- 
lant had handled the narcotics or money at the time of the 
illegal transaction was not necessary to support a convic- 
tion of counts four and five of the indictment 

A. Properly construed, the jury’s second question does not ask whether 
‘appellant could be convicted if her confession were to be ignored, bat 
whether she could be convicted if she did not handle the narcotics or 
money at the time of the transaction 
While a trial court need not speculate regarding a jury’s 

purpose in asking @ particular question, Apel v. United 

States, 247 F. 2d 277, 283 (8th Cir. 1957), the court must 

determine the meaning of the question if it is to be an- 

swered intelligently. The trial court was confronted with 
that problem when it received the following question: 


Can the defendant be guilty of the fourth and fifth 
counts of the indictment without physically handling 
thenarcoticsor themoney? (Tr. 274.) 


In answering that question, the court apparently assumed, 
as did counsel for the defense and government counsel, that 
the jury was referring to the physical handling of the nar- 


cotics at the time of the transaction. That construction of 
the question is supported by several facts. 

(1) Count 6 of the indictment was not referred to in the 
question. That count charged a violation of 21 USC. 
$174 (J.A. 2). By the specific language of section 174, 
defendant must be “shown to have or to have had posses- 
sion of the narcotic drug.” (Emphasis added.) This pro- 
vision, read to the jury in the court’s general charge (Tr. 
255), makes proof of past possession, if unexplained by the 
defendant, sufficient to support conviction. Rodella v. 
United States, 286 F. 2d 306, 311 (9th Cir. 1960). Since the 
only evidence of possession by appellant was her confession 
(Tr. 92), and that evidence established possession at a time 
prior to the sale, the exclusion of Count 6 from the question 
and the subsequent conviction on Count 6 indicate that the 
jury was convinced of the reliability of appellant’s confes- 
sion. The jury’s question demonstrated concern solely with 
the issue of whether it was necessary to find that appellant 
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handled the narcotics at the time of the sale; it manifested 
no doubt regarding appellant’s admission that she handled 
the capsules at a prior time. 

(2) The jury referred to narcotics or money in its second 
question. Appellant’s confession contained no mention of 
money involved in the February 14th transaction. This 
reference to 3 matter not mentioned in the confession sug- 
gests that the question did not relate to the confession. 

(3) The jury did not ask whether it could convict if it chose 
to disregard other relevant matters in appellant’s confession. 
These other matters include appellant’s admission that she 
participated in the February 14th offense and in other similar 
offenses. 

All of these factors support the conclusion that the jury 
wanted to know whether it could convict if it did not find 
that appellant handled the narcotics or the money at the time 
of the transaction ; the question did not ask whether conviction 
would be warranted if appellant’s confession were disbelieved. 


B. There is ample evidence to support appellant’s conviction of counts four 
and five of the indictment without proof that she physically handled the 


narcotics or money at the time of the transaction 


To establish appellant’s guilt of Counts 4 and 5 of the indict- 
ment, the government introduced evidence that she had aided 
and abetted the sale of narcotics, not in pursuance of a written 
order and not in the original stamped package. Whether the 
evidence supports conviction depends upon whether it dem- 
onstrated that appellant had participated in the transaction 
as something which she wished to bring about, something 
which she sought to make succeed by her action. Nye & Nissen 
y. United States, 336 U.S. 613, 619 (1949). 

The following evidence demonstrates appellant’s participa- 
tion in the offenses charged in Counts 4 and 5 of the indictment. 

(1) Appellant was present where the illegal acts occurred. 
(Tr. 15). She arrived and departed from the scene with the 
party who actually made the sale. (Tr. 13.16.) Her presence 
was not unexpected, but had been arranged prior to the sale. 
(Tr. 26.) She waited for approximately fifty minutes from 
the time she arrived until the transaction was completed and 
she departed. While mere presence is not sufficient to estab- 
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lish guilt as an aider and abettor, it is a matter which a jury 
may properly consider as tending to establish guilt. United 
States v. Minieri, 303 F. 2d 550 (2d Cir. 1962). 
(2) When the money was passed to the party who made the 
sale, appellant reportedly stated, “Hurry up and count the 
money and get rid of this stuff and give it to me.” (Tr. 16.) 
This statement provides further proof of the fact that appellant 
consciously shared in the criminal act which transpired in her 
presence—proof which tends to establish her guilt as an aider 
and abettor. See United States v. Carangella, 198 F. 2d 3 
(7th Cir. 1952). 
(3) In her written confession, appellant admitted that she 
had participated in the transaction charged in Counts four 
and five of the indictment and stated that she had packaged 
the heroin involved in those charges. These admissions in 
themselves, corrobora' “sufficiently to justify a jury inference 
of their truth” by the facts already stated, are sufficient to 
support the jury’s verdict on Counts four and five. Opper Vv. 
United States, 348 U.S. 84, 93 (1954). 
(4) Appellent further admitted in her confession that she 
had purchased and sold large quantities of heroin before and 
after the date of the offenses charged in the indictment (Tr. 
91, 92). In its charge to the jury, the trial court instructed 
that this evidence could only be considered in determining ap- 
pellant’s motive or intent in doing whatever the jury might 
find she had done (Tr. 260-61). Admissibility of proof of 
criminal acts committed by the defendant, other than those for 
which he is on trial, has been frequently recognized by this 
Court. 
Such evidence is admissible if it is so related to or con- 
nected with the crime charged as to establish a common 
scheme or purpose so associated that proof of one tends 
to prove the other, or if both are connected with s single 
purpose and in pursuance of a single object; as well as 
to establish identity, guilty knowledge. intent and 
motive. Bracey v. United States, 79 US. App. D.C. 
23, 26, 142 F. 2d 85, 88 (1944). 

See also Payne v. United States, 111 U.S. App. D.C. 94, 294 

F. 2d 723 (1961); Fairbanks v. U nited States, 96 U.S. App. 


12 


D.C. 370, 372. 196 F. 2d 769, 771 (1952). In the instant 
case, appellant's admission of prior and subsequent similar 
offenses could properly have been relied upon by the jury to 
establish her knowledge of the criminality of the offense com- 
mitted in her presence, and her intent and purpose to pro- 
mote the achievement of that offense. 

In view of the abundant evidence on the issue of ap- 
pelant’s participation in the illegal transaction, the court’s 
affirmative reply to the jury’s second question was entirely 
proper. In determining whether appellant aided and abet- 
ted the unlawful transaction, “it is immaterial which person 
actually made delivery to the agent.” Walker v. United 
Stetes, 301 F. 2d 94, 96 (Sth Cir. 1962). Thus, it was not 
necessary for the jury to find that appellant had handled 
the narcotics or the money at the time of the transaction in 
order to find her guilty of the offenses charged. The trial 
court's instruction to that effect, “viewed as a whole along 
with the general charge previously given,” constitutes noth- 
ing more than an accurate and permissible comment upon 
the evidence. Beckstead v. United States, 272 F. 2d 571 


(10th Cir. 1959). An accurate reply to a jury’s question 
provides no basis for reversal. 


IIL The court’s instruction on aiding and abetting is an accu- 
rate statement of the law which was given with scrupulous 
attention to the appellant’s rights 


A. The legal accuracy of the Court’s instruction is beyond question 


In its instruction on aiding and abetting, the trial court in- 
formed the jury that one who aids and abets another in the 
commission of a criminal act “is just as guilty in the eyes of 
the law as the person who actually commits the offense” (Tr. 
249). That charge is supported by both statute and decision. 
18 US.C. §2; Gray v. United States, 104 US. App. D.C. 153, 
260 F. 2d 483 (1958). Elaborating upon this point, the Court 
told the jury that it could find appellant guilty as an aider and 
abettor if it found “that she connived in the commission of 
this offense, that she participated in the commission of 
the offense.” (Tr. 251.) Similar language has been suggested 
and upheld by this Court and by the Supreme Court of the 
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United States. Gray v. United States, supra; Nye & Nissen 
vy. United States, 336 U.S. 613, 619 (1949). 

To further clarify the doctrine of aiding and abetting for 
the jury, the trial judge charged that mere presence at the 
scene of a crime is not sufficient to support a verdict of guilty 
(Tr. 251). There can be no dispute regarding the propriety 
or sufficiency of that admonition. United States v. Minieri, 
303 F.2d 550 (2d Cir. 1962). 

Examination of the Court’s lengthy and thorough instruc- 
tion on the subject of aiding and abetting discloses scrupulous 
attention to legal and factual accuracy, and diligent protection 
of the defendant’s rights (Tr. 248-52). To determine the 
correctness of the charge, it must be considered as a whole 
rather than as separate unrelated sentences. Freeman v. 
United States, 96 F. 2d 13 (5th Cir.), cert. denied, 305 US. 596 
(1938). So considered, the falsity of appellant’s contention 
that the instruction was misleading is manifest. 


B. Appellant cannot raise on appeal = objection which it failed to raise at 
x= 

Defense counsel’s sole objection to the general charge at the 
time of trial was that there was not sufficient evidence to sup- 
port an instruction on aiding and abetting (Tr. 268). For 
the first time appellant now contends that the instruction was 
misleading. Even if that objection had been made at the time 
of trial, it would have been necessary for counsel to point out 
precisely wherein the instruction was misleading in order that 
the court might have the opportunity to cure any possible 
defect. Estep v. United States, 293 F. 2d 19 (5th Cir.), cert. 
denied, 350 U.S. 863 (1955). Failure to assert the objection 
at all precludes appellant from raising the objection on appeal. 
Rule 30, Fed. R. Crim. P.; Villaroman v. United States, 87 
US. App. D.C. 240, 184 F.2d 261 (1950). 

In the instant case, not only did appellant fail to raise the 
objection asserted on appeal, but when the judge offered to 
give an instruction appellant now claims she deserved, defense 
counsel objected. The judge proposed to give a supplementary 
instruction, in response to the jury’s second question, framed 
in the exact language used by the Supreme Court in Nye & 
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Missen v. United States, 336 U.S. 613, 619 (1949). (Tr. 278- 
79). The proposal was objected to on the ground that there 
was not sufficient evidence of aiding and abetting. (Tr. 279). 
In view of this circumstance, appellant’s present contention 
that the general instruction was misleading because it implied 
that knowledge and presence was sufficient to establish aiding 
and abetting must be disregarded by this Court; to do other- 
wise is to allow appellant to create her own error. 


CONCLUSION 


Wherefore, it is submitted that the judgment of the District 
Court be affirmed. 
Dav C. ACHESON, 
United States Attorney, 
Frank Q. NEBEKER, 
Geratp A. MESSERMAN, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


[Filed in Open Court 
April 11, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on March 2, 1961, Sworn in on March 7, 1961 


THE UNITED STATES OF AMERICA Criminal No. 258-'61 


Grand Jury No. 195-61, 
226-61 


) 
) 
) 
v. ) 
) Violation: 26 U.S.C. 4705(a) 
) 4704(a) | 
) 21 U.S.C. 174 
) (Sale, possession and facili- 
) tation of concealment and 
sale of narcotics, knowing 
same to have been imported 
contrary to law) 


SAMUEL P. MERCER 
CHARLOTTE J. BELT 
ROSAMOND C. BELT 


| 
The Grand Jury charges: | 
On or about February 6, 1961, within the District of Columbia, 
Samuel P. Mercer did sell, barter, exchange and give away to Cleophus 
A. Robinson II and Russel Smith, a narcotic drug, that is, one hundred 
capsules containing a mixture totaling about 4,510 milligrams of heroin 


hydrochloride, quinine hydrochloride and mannitol, not in pursuance of a 


written order, written for that purpose, from the said Cleophus A. Robin- 
| 


son II and Russell Smith, as provided by law. 
SECOND COUNT: 

On or about February 6, 1961, within the District of Columbia, 
Samuel P. Mercer purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, one hundred capsules containing a mixture totaling 
about 4,510 milligrams of heroin hydrochloride, quinine hydrochloride 
and mannitol. This is the same heroin hydrochloride which is mentioned 


in the first count of this indictment. 


THIRD COUNT: 

On or about February 6, 1961, within the District of Columbia, 
Samuel P. Mercer facilitated the concealment and sale of a narcotic drug, 
that is, one hundred capsules containing a mixture totaling about 4,510 
milligrams of heroin hydrochloride, quinine hydrochloride and mannitol, 
after said heroin hydrochloride had been imported, with the knowledge of 
Samuel P. Mercer, into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the first and second 


counts of this indictment. 
FOURTH COUNT: 

On or about February 14, 1961, within the District of Columbia, 
Samuel P. Mercer and Charlotte J. Belt did sell,.barter, exchange and 
give away to Cleophus A. Robinson II and Russell Smith, a narcotic drug, 


that is, one hundred and two capsules containing a mixture totaling about 
5,570 milligrams of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order, written for that purpose, from 
the said Cleophus A. Robinson II and Russell Smith, as provided by law. 
FIFTH COUNT: 

On or about February 14, 1961, within the District of Columbia, 
Samuel P. Mercer and Charlotte J. Belt purchased, sold, dispensed and 
distributed, not in the original stamped package and not from the original 
stamped package, a narcotic drug, that is, one hundred and two capsules 
containing 2 mixture totaling about 5,570 milligrams of heroin hydrochlo- 
ride, quinine hydrochloride and milk sugar. This is the same heroin hydro- 
chloride which is mentioned in the fourth count of this indictment. 

SIXTH COUNT: 

On or about February 14, 1961, within the District of Columbia, 
Samuel P. Mercer and Charlotte J. Belt facilitated the concealment and 
sale of a narcotic drug, that is, one hundred and two capsules containing a 
mixture totaling about 5,570 milligrams of heroin hydrochloride, quinine 
hydrochloride and milk sugar, after said heroin hydrochloride had been 
imported, with the knowledge of Samuel P. Mercer and Charlotte J. Belt, 
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into the United States contrary to law. This is the same heroin hydro- 
chloride which is mentioned in the fourth and fifth counts of this indict- 
ment. 
SEVENTH COUNT: 

On or about February 17, 1961, within the District of Columbia, 
Rosamond C. Belt purchased, Sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 


narcotic drug, that is, seventy-six capsules containing a mixture totaling 


about 4,200 milligrams of heroin hydrochloride and quinine hydrochloride. 
EIGHTH COUNT: | 

On or about February 17, 1961, within the District of Columbia, 
Rosamond C. Belt facilitated the concealment and sale of a narcotic drug, 
that is, seventy-six capsules containing a mixture totaling about 4,200 
milligrams of heroin hydrochloride and quinine hydrochloride, after said 
heroin hydrochloride had been imported, with the knowledge of Rosamond 
C. Belt, into the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the seventh count of this indictment. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Thomas E, Berry 
Foreman, 


[Filed April 14, 1961] 


PLEA OF DEFENDANT 


On this 14th day of April, 1961, the defendants 1-Samuel P. Mercer, 
2-Charlotte J. Belt, 3-Rosamond C. Belt, appearing in proper person and 
by his attorney 1-without counsel present, 2, 3--L.A. Harris, being ar- 
raigned in open Court upon the indictment, the substance of the charge 
being stated to him, each pleads not guilty thereto. 

The defendants are granted 10 days to file motions. 

The defendant Mercer is remanded to the District Jail. 


By direction of 


JOHN J. SIRICA 
Presiding Judge 
Criminal Court #1 
Present: 
United States Attorney 


By VICTOR CAPUTY 
Assistant United States Attorney 


=x 


[Filed May 17, 391] 


— 


[VERDICT] 


On this 17th day of May, 1961, came again the parties aforesaid, in 
manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon the oral motions of 
the defendant, Rosamond C. Belt, for a mistrial and severance, coming 
on to be heard, are by the Court granted; thereupon the trial proceeds as 
to the defendant, Charlotte J. Belt; whereupon the defendant's motion for 
judgment of acquittal is by the Court denied; thereupon the said jury, 
after hearing further of the evidence and the instructions of the Court, the 
alternate jurors are discharged, and the jury retires to consider their 
verdict; whereupon the said jury upon their oath say that the defendant, 
Charlotte J. Belt, is guilty on Counts 4, 5 and 6; thereupon each and every 
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| 
member thereof is asked if that is his or her verdict and each and every 


member of the jury says that the defendant, Charlotte J. Belt, is guilty on 
Counts 4, 5 and 6. | 
The case as to the defendant, Charlotte J. Belt, is eeieured to the 
Probation Officer of the Court and the defendant is committed to the Dis- 
trict of Columbia Jail. Commitment issued. | 
The defendant, Rosamond C. Belt, is permitted to remain on bond. 
By direction of | 


JOHN J. SIRICA 
Presiding Judge 
Criminal Court #1 


Present: 
United States Attorney 


By Thomas Flannery 
Assistant United States Attorney 


* * * 


[Filed July 27, 1961] 


MOTION TO SET ASIDE VERDICT OF JURY 
AND TO ENTER A JUDGMENT OF ACQUITTAL, 
OR, IN THE ALTERNATIVE, FOR A NEW TRIAL | 


Comes now the defendant, Charlotte J. Belt, by and through her 
court appointed attorney, Charles R. Richey, and moves this honorable 


Court for an order setting aside the verdict of the jury and for the entry 
of a judgment of acquittal, or, in the alternative, for a new trial. 

As grounds for said motion the defendant says the following: 

1. The Court lacked jurisdiction to try the defendant because she 
was not represented by a duly licensed and qualified attorney as required 
by the Sixth Amendment to the United States Constitution. 

2. The defendant's right to due process under the Fifth Amend- 
ment to the United States Constitution was violated, in that, the Court and 
the United States Attorney recognized the person who represented her as 
a duly qualified lawyer when, in fact, the defendant's representative was 


6 


a layman with a long criminal record. 

3. The defendant had no knowledge that her representative at the 
trial was a layman instead of a bona fide and duly licensed and qualified 
lawyer and she did not waive her fundamental right to a lawyer who was 
a duly licensed member of the Bar of this Court. 

4. The entry of a judgment of acquittal should be made so as to 
preserve the defendant's rights under the Fifth and Sixth Amendments 
not only to counsel, but also to a fair trial. To fail to give the defendant 
the benefit of the doubt under the circumstances present here would give 
the Government an unfair advantage in any subsequent prosecution that 
might take place on the indictment. 

5. The Court has inherent power to grant the relief requested 
where a judgment was obtained by fraud. 

Respectfully submitted, 


By /s/ Charles R. Richey 
95 Rust Building 
Washington 5, D. C. 
Court-appointed attorney 
for defendant. 


[Certificate of Service] 


[Filed August 7, 1961] 
ORDER 


It appearing to the Court that on May 17, 1961, the defendant, who 
was then represented by one "L. A. Harris" was convicted by a jury in 
the above captioned case, of having violated the federal narcotic laws, and 
the defendant, prior to the imposition of sentence, on July 27, 1961, through 


newly appointed counsel having moved the Court to set aside the conviction 
and to enter a judgment of acquittal or in the alternative to grant a new 
trial, and the Government on this date, having filed a Statement of Facts" 
setting forth the Government's position with respect to the defendant's 
aforementioned motions, and the matter having come before this Court, 
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this date, for hearing and argument, now in consideration of the forego- 


ing, the testimony adduced at said hearing, and the arguments of counsel, 


it is this 7th day of August, 1961 
ORDERED, that the defendant's motion to set aside the ‘verdict in 
this case and grant a new trial be and the same hereby is granted, and it is 
FURTHER ORDERED, that the defendant's motion for a judgment 
of acquittal be and the same hereby is denied. | 


/s/ John J. Sirica 
Judge 


TRANSCRIPT OF PROCEEDINGS - SENTENCE 
November 13, 1961 
Washington, D. C 
The above-entitled matter came on for sentencing before The 
HONORABLE JOHN J. SIRICA, a United States District Judge, at 10:10 
A.M. 
APPEARANCES: 
For the Government: Harold Titus, Esquire 
For the Defendant: Fred Colston, Esquire 


PROCEEDINGS 

THE DEPUTY CLERK: The case of The United States of America 
versus Charlotte J. Belt, Criminal Case No. 258-61. 

THE COURT: Is counsel here? 

MR. COLSTON: Yes, Your Honor. 

THE COURT: All right, does the defendant wish to say UY ething 
before sentence is pronounced by the Court? Do you wish to make a state- 
ment? 

DEFENDANT BELT: No, sir. 

THE COURT: Does your attorney wish to make a statement? 

MR. COLSTON: Not before sentence, Your Honor. 
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THE COURT: You do not wish to make a statement before sen- 
tence? 


MR. COLSTON: I wanted to request leniency, of course, of the 


Court, Your Honor, and I wanted to make a request after sentence to al- 
low this defendant to proceed in -- 

THE COURT: Well let us wait until after the sentence. Do you 
wish to make any statement before sentence is pronounced? 

MR. COLSTON: Well Your Honor, I do know that you have the 
probation report and I know you are aware of the facts in this case as 
well as what might have been brought out in the probation report. And I 
know that you are aware of the fact that this defendant has two minor chil- 
dren and she is the sole support of those children. Yet I know what the 
mandatory sentences are in cases of this type, but if there is any leniency 
that can be granted to this defendant, I would like to request that the Court 
consider the same. 

THE COURT: Do you wish to say anything, Defendant Belt? 

DEFENDANT BELT: No. 

THE COURT: Of course the Court has taken everything into con- 
sideration of what you said. This defendant had two trials. She was con- 
victed by the first jury. I thought the jury verdict was proper. I thought 
she did not tell the jury nor the Court the truth in that trial. However, I 
granted her a new trial because she apparently was represented by a man 
whom she claims her attorney was not a member of the bar. I do not 
know whether he was or not. But anyway, I granted her a second trial. 
And in my opinion you deliberately lied on the stand during the second 
trial. The Court did not believe you and I do not think the jury believed 
you. I am sure the jury did not believe you. 

I have taken into consideration that this was a sizeable operation. 
There were 102 capsules allegedly sold to a narcotic agent. However, 
she has never been in trouble before. She has two children. I think one 
is about seven months old and I do not remember how old the other is. 


Apparently the children will be taken care of by her mother. 
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The mandatory minimum sentence in this case under counts four, 
six, and seven, is five years so you could not give her less than that for 
each count. Now had she pleaded guilty, like the co-defendant Mercer, 
I probably would have given her the minimum sentence like Judge Holtzoff 
did. I think he gave that man five years. Mr. Mercer took the stand in 
the first trial and testified against the defendant. He helped the Govern- 

ment and told the truth about the matter. He refused to testify 
against her in the second trial. | 

I have considered everything carefully in this case and the Court 
is ready to pronounce sentence. All right, is there anything further by 
either one? | 

In Criminal No. 258-61 on count four the Court sentences the de- 
fendant to be incarcerated for a period of seven years at a penal institu- 


tion to be designated by the Attorney General or his authorized represen 
tative. 
On count number five, the Court sentences the defendant to be in- 


carcerated for a period of not less than one year or more than four years. 
On count six, the sentence will be the same as on count four, and 
that is seven years. The sentences on each count will run concurrently. 
I would say that is what amounts to a seven-year sentence. ! 
Does the Government know of any reason in this case why the Court 
should not fix a bond on appeal? 
MR. TITUS: The Court has indicated that the defendant had no 
prior record. 
THE COURT: That is my information from the probation officer. 
MR. TITUS: Of course, I personally did not try the case and do 
not know the background Your Honor any more than would be reflected 
in the probation report. But from what Your Honor has said I would have 
no objection to it. | 
THE COURT: She is on a $2500.00 bond? 
MR. COLSTON: She was, Your Honor, yes. 
THE COURT: Well, I will double the bond. The bond will be 
$5000.00 on appeal. 
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Now let me tell the defendant this: Under the law you have 10 days 
from this date within which to file a notice of appeal. Do you understand 
that? 

DEFENDANT BELT: Yes. 

THE COURT: You have a lawyer here and if you want to appeal, 
all he has to do is file the necessary papers for you. Now you have 10 
days to do that and the bond will be $5000.00, if you can get anybody to 
take you out on bond. 

MR. COLSTON: Your Honor, would you consider this affidavit in 
support of her application to proceed without prepayment of costs? Would 
Your Honor consider that this morning? 

THE COURT: Well you can submit it later. I think you better file 
your notice of appeal and you can submit it to me in my chambers. 


[Certificate of Reporter] 


[Filed October 14, 1961] 
Defendant's Prayer No. 1 


The jury are instructed that in considering whether the statements 
alleged to have been made by Charlotte Belt to agent Wurms you should 
consider whether such statements were voluntarily or involuntarily made 
by the defendant. Therefore, ladies and gentlemen of the jury, if you find 
that the statements were voluntarily made you may consider the statements 
in reaching your verdict, but if you find that the statements were involun- 
tarily made then you should disregard the statements allegedly made by 
Charlotte Belt to Officer Worms on February 20, 1961. 

McAffee v. United States 70 APP. D.C. 142. 


Refused - Will charge in substance 


[Filed October 17, 1961] 
Defendant's Prayer No. 2 | 


The jury are instructed that a confession is voluntary in law if and 
only if, it was voluntarily made. A confession may have been voluntarily 
given, although it was made to a police officer, while in custody, and in 
examination conducted by them. But a confession obtained by compulsion 
is not voluntary. Therefore, ladies and gentlemen of the jury , if you find 
that the defendant, Charlotte Belt, signed the statement under the threat 
that if she did not sign it then her mother would get from ten to forty years 
in prison and for that reason only, then,you should disregard the entire 
statement, | 

Perrygo v. United States, 55 APP. D.C. 80. 


Refused - will charge in substance. 


[Filed November 14, 1961] [Charlotte J. Belt] 
JUDGMENT AND COMMITMENT 


On this 13th day of November, 1961 came the attorney|for the gov- 
ernment and the defendant appeared in person and by counsel, Fred Col- 
ston, Esquire. | 

IT IS ADJUDGED that the defendant has been convicted upon her 
plea of not guilty and a verdict of guilty of the offense of Violation of T26, 
USC, 4705a, 4704a, T21, USC, 174 as charged Counts 4, 5 and 6 and the 
court having asked the defendant whether he has anything to say why judg- 
ment should not be pronounced, and no sufficient cause to the contrary be- 
ing shown or appearing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby synettin to the 
custody of the Attorney General or his authorized representative for im- 


prisonment for a period of Seven (7) years on Count 4; One (1) year to 
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Four (4) years on Count 5; Seven (7) years on Count 6, said sentence by 
the counts to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica 
United States District Judge. 


[Filed November 13, 1961] [Charlotte J. Belt] 


NOTICE OF APPEAL 


Name and address of appellant - 529 14th St., S.E. 

Name and address of appellant's attorney - 

Offense - Narcotics 

Concise statement of judgment or order, giving date, and any sentence - 
7 year - 11/13/61 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
/s/ Charlotte Belt 
11/13/61 Appellant 


JES /s/ Fred Colston 
Attorney for Appellant. 


